STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

G OVANNI L. CAMPODONI CO,
Petitioner,

VS. Case No. 01-0257

DEPARTMENT COF BUSI NESS AND

PROFESSI ONAL REGULATI ON, BOARD

OF PROFESSI ONAL ENG NEERS,

Respondent .

e e N N N N N N N N N

RECOVMVENDED CRDER

Pursuant to notice, a formal hearing was held in this case
by vi deo tel econference on March 16, 2001, at sites located in
M am and Tal | ahassee, Florida, before Errol H Powell, a
desi gnated Adm ni strative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: G ovanni L. Canpodonico, pro se
9970 Sout hwest 88th Street
Apartment No. 11
Mam, Florida 33176

For Respondent: Douglas D. Sunshine, Esquire
Fl ori da Engi neers Managenent Cor porati on
1208 Hays Street
Tal | ahassee, Florida 32301



STATEMENT OF THE | SSUE

The issue for determ nation is whether Petitioner
successfully conpleted the Cvil/Sanitary Engi neer Exam nati on
on April 14, 2000, of the Board of Professional Engineers.

PRELI M NARY STATEMENT

On April 14, 2000, G ovanni L. Canpodonico (Petitioner)
took the CGvil/Sanitary Engi neer Exam nation (Exam nation). The
m ni mum score required to pass the Exam nation was 70. The
Depart ment of Business and Professional Regul ati on, Board of
Prof essi onal Engi neers (Respondent)® notified Petitioner that he
di d not successfully conplete the Exam nation, having received a
score of 69. Petitioner challenged the score that he received,
specifically, challenging questions nunbered 120, 124, and 211,
and requested a hearing. On January 17, 2001, this matter was
referred to the Division of Adm nistrative Hearings.

At hearing, Petitioner testified in his own behal f and
entered three exhibits (Petitioner's Exhibits nunbered 1-3) into
evidence. One of Petitioner's exhibits (Petitioner's Exhibit
nunbered 4) was rejected. Respondent presented the testinony of
one witness (an expert) and entered 13 exhibits (Respondent's
Exhi bits nunbered 1-13) into evidence.

A transcript of the hearing was ordered. At the request of
the parties, the time for filing post-hearing subnm ssions was

set for ten days following the filing of the transcript. The



Transcri pt, consisting of one volunme, was filed on April 5,
2001. The parties tinely filed their post-hearing subm ssions,
whi ch have been considered in the preparation of this
Recommended Order.

FI NDI NGS OF FACT

1. On April 14, 2000, Petitioner took the Exam nati on.

2. The mninmum score required to pass the Exam nation was
70. Respondent notified Petitioner that he had not successfully
conpl eted the Exam nation, having received a score of 69.

3. The Examination is a national exam nation and is graded
by national exam ners, i. e., the National Council of Exam ners
for Engineering and Surveying (NCEES). A separate scoring plan
is used for grading each essay question. A separate scorer is
used for each essay question, generally scores a given question
for all of the Exam nation. The identity of the
candi dat e/ exam nee by name is not reveal ed; the
candi dat e/ exam nee is given a nunber and is identified by the
nunber given to hinf her

4. By letter dated Septenber 19, 2000, Petitioner notified
Respondent that he was chal |l engi ng essay questi ons nunbered 120,
124, and 211 on the Exam nation and that he was requesting a re-
scoring of those questions. Petitioner conpleted a Request for

Revi ew of Examination Item formfor each question and incl uded,



fromhis point of view, why he should be afforded additional
credit and what score he should receive for each question.

5. Petitioner's Exam nation was returned to the NCEES for
review and rescoring. NCEES rescorer used the sanme scoring
pl an that was used for the Exam nation. NCEES rescorer
recommended that Petitioner receive no additional points for
questions nunbered 120, 124, and 211 and included a detail ed
rationale for the recomended score of each chall enged questi on.
NCEES determ ned that Petitioner was not entitled to additiona
credit and further determned that Petitioner's total raw score
of 47, equivalent to a total score of 69, would not be changed.

6. The maxi num score achi evabl e for each essay question
was ten points, with points subtracted for various reasons as
provided in the scoring plan. The score for each essay question
was rounded to the next highest even nunber, resulting in a
score of 0, 2, 4, 6, 8, or 10.

7. For question nunbered 120, Petitioner received a score
of eight points. Petitioner challenges only one part of
guestion nunbered 120, regarding his conmputation of the ultinmate
beari ng capacity for a given footing.

8. For question nunbered 120, Petitioner ignored the
correction in the requirenent for the md-height water table.

He quoted an equation froma reference material but failed to

i nclude the correction for the water table in his equation.



Furt hernore, even though Petitioner incorrectly calculated the
effective weight of the soil, he failed to include in the
gquestion what he had cal cul at ed.

9. The scoring plan for question nunbered 120 requires a
two-point reduction if the correction for the water table is
i gnor ed.

10. Petitioner failed to correctly answer the chall enged
portion of question nunbered 120. Petitioner should receive a
score of eight points and, therefore, should not receive any
addi ti onal points.

11. For question nunbered 124, Petitioner received a score
of 6 points. Petitioner challenges only one part of question
nunbered 124, regarding his determ nation of the nmaxi mum si ght
di stance obtainable in the given situation. Petitioner contends
that the chall enged part was inproper, arbitrary, subjective,
and open to interpretation.

12. The chal l enged part of question nunbered 124 asked the
candi date to determ ne the maxi num di stance fromthe eye to the
top of a six-inch high object on the road. It is clear that the
chal l enged part asked for the determ nation as to how far one
can see in a straight line before sonething obstructs one's
view. |In making the determ nation, no additional factors were
to be considered, such as what the headlight factor was, or what

the ability of a car to stop was, or what the conditions of the



road were, or any other factor. Petitioner assumed additional
factors. He assuned the sight distance for a sag vertical curve
as a stopping sight distance.

13. In calculating the distance, Petitioner nmade no
reference to the obstruction in the calculation formula. Hi's
answer had a nunerical difference fromthe correct answer of
nore than ten percent. The difference was 69 percent.

14. The chal l enged part of question nunbered 124 was not
arbitrary, capricious, iInproper, subjective, or open to
i nterpretation.

15. According to the scoring plan, Petitioner's answer for
guestion nunbered 124 requires a two point reduction.

16. Petitioner failed to correctly answer the chall enged
portion of question nunbered 124. Petitioner should receive a
score of six points and is, therefore, not entitled to receive
any additional points.

17. For question nunbered 211, Petitioner received a score
of four points. Petitioner challenges the question to the
extent that he asserts that he answered 75 percent of the
question correctly and, therefore, should receive a score of at
| east six points.

18. Question nunbered 211 is a two-part question.
Petitioner admts that he nade nunerical errors in his solution

and that he failed to answer the second part of the question.



19. Petitioner contends that he had insufficient time to
answer the second part and that, if he had sufficient tine, he
woul d have perfornmed re-cal cul ati ons and woul d have been able to
denonstrate his understanding of the principles of punps in
series and punps in parallel. Regardless of Petitioner's
contention, his failure to answer the second part of the
gquestion was what was before the scorer and re-scorer and was
reasonably determ ned to denonstrate that he failed to
under stand the devel opnent of a punp curve for punps in series.
Failure to denonstrate understandi ng of the devel opnment of a
punp curve for punps in series constitutes, according to the
scoring plan, a fundanmental error.

20. Because of his errors in the solution and his failure
to answer one part, the scoring plan requires that Petitioner
receive a score of four points.

21. Petitioner should receive a score of four points and
is, therefore, not entitled to receive any additional points.

22. Petitioner's answers were not arbitrarily or
capriciously graded. The grading was not devoid of |ogic and
reason. The scoring plan was properly used.

23. At hearing, Petitioner denonstrated a great deal of
know edge regardi ng the chall enged questions. However, he

failed to denonstrate such know edge on the Exam nati on.



24. Petitioner's score on the Exam nation should not be
changed and, therefore, should remain at 69. Petitioner has not
obt ai ned the m ni num score required to pass the Exam nati on.

CONCLUSI ONS OF LAW

25. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto pursuant to Section 120.569 and Subsecti on
120.57(1), Florida Statutes.

26. Petitioner, as the applicant, has the ultinmte burden
of proof to establish that he is entitled to |licensure as a

prof essi onal engineer. Florida Departnent of Transportation v.

J.WC. Company, Inc., 396 So. 2d 778, 788 (Fla. 1st DCA 1981).

27. The burden of proof is upon the Petitioner to show by
a preponderance of evidence that the Exam nation was faulty,
t hat the question on the Exam nation was worded arbitrarily or
capriciously, that his answers to the question were arbitrarily
or capriciously graded, or that the grading process was devoid

of logic and reason. Harac v. Departnent of Professiona

Regul ation, Board of Architecture, 484 So. 2d 1333, 1338 (Fl a.

3d DCA 1986); State ex rel. daser v. Pepper, 155 So. 2d 383

(Fla. 1st DCA 1963); State ex rel. Topp v. Board of Electrical

Exam ners for Jacksonville Beach, 101 So. 2d 583 (Fla. 1st DCA

1958) .



28. Petitioner challenges the grading of his answers to
questions nunmbered 120, 124, and 211. He failed to satisfy his
burden and, therefore, failed to denobnstrate that he is entitled
to additional points. Petitioner's total score remains at 69,
and he has failed to obtain the m ninum score required to pass
t he Exam nation, which is 70.

29. The undersigned is not persuaded by Respondent's
argunment that Petitioner, even if he was entitled to additional
credit, could not be granted additional credit by Respondent
because, by its own rule, Respondent must accept the gradi ng by
NCEES of the Exam nation w thout nodification. Rules 61-
11.012(1) and 61-11.010(1)(a), Florida Adm nistrative Code.
Regar dl ess, the undersigned has determ ned that Petitioner is
not entitled to additional credit.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat the Departnent of Business and
Pr of essi onal Regul ati on, Board of Professional Engineers enter a
final order finding Govanni L. Canpodonico ineligible for

| i censure.



DONE AND ENTERED this 4th day of My, 2001, in Tall ahassee,

Leon County, Florida.

ERRCL H. POWELL

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 4th day of May, 2001

ENDNOTE

1/ The Respondent in this case is the Departnent of Business
and Professional Regul ation, Board of Professional Engi neers,

not the Florida Engi neers Managenent Corporation, as asserted by
Respondent’'s counsel. Section 471.005, Florida Statutes,
provides in pertinent part:

(1) "Board" neans the Board of Professional
Engi neers.

(2) "Board of directors" neans the board of
directors of the Florida Engineers
Managenent Cor porati on.

* * *

(4) "Departnent” means the Departnment of
Busi ness and Prof essional Regul ati on.

* * *

(9) "Managenent corporation" neans the
Fl ori da Engi neers Managenent Cor porati on.
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Section 471.038, Florida Statutes, provides in pertinent part:

(1) This section may be cited as the
"Fl ori da Engi neers Managenent Corporation
Act . "

(2) The purpose of this sectionis to
create a public-private partnership by
providing that a single nonprofit
corporation be established to provide

adm ni strative, investigative, and
prosecutorial services to the board and that
no additional nonprofit corporation be
created for these purposes.

(3) The Florida Engi neers Managenent
Corporation is created to provide

adm ni strative, investigative, and
prosecutorial services to the board in
accordance with the provisions of chapter
455 and this chapter. . . . The provisions
of s. 768.28 apply to the managenent
corporation, which is deened to be a
corporation primarily acting as an
instrunentality of the state, but which is
not an agency within the nmeani ng of s.
20.03(11). The managenent corporation
shal | :

(b) Provide admnistrative, investigative,
and prosecutorial services to the board in
accordance with the provisions of chapter
455, this chapter, and the contract required
by this section.

(i) Operate under an annual witten
contract with the department which is
approved by the board.

* * *

(4) The nmanagenent corporation may not
exercise any authority specifically assigned
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to the board under chapter 455 or this
chapter, including determ ning probable
cause to pursue disciplinary action agai nst
a licensee, taking final action on license
applications or in disciplinary cases, or
adopting adm nistrative rul es under chapter
120.

COPI ES FURNI SHED

G ovanni L. Canpodonico
9970 Sout hwest 88th Street
Apartment No. 11

Mam, Florida 33176

Dougl as D. Sunshine, Esquire

Fl ori da Engi neers Managenent Corporation
1208 Hays Street

Tal | ahassee, Florida 32301

W I |iam Wodyard, General Counse
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

JimRi nes, Executive Director
Board of Professional Engi neers
Depart ment of Busi ness and

Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this reconmmended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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